DAV D PAQU N
| BLA 94-889 Deci ded Decenber 16, 1997

Appeal of three Decisions by the Galifornia Sate fice, Bureau of
Land Managenent, declaring 14 | ode mning clai ns abandoned and void for
failure to pay annual rental fees or obtain a snall mner exenption by
August 31, 1993. CAMC 64403 through CAMC 64410, CAMC 67117 through CAMC
67121, and CAMC 107537 through CAMC 107539.

Afirned.

1 Federal Land Policy and Managenent Act of 1976: F an of
(perations--Federal Land Policy and Managenent Act of
1976: Wl derness--Mning Qains: Rental or daim
Mai nt enance Fees: Small Mner Exenption

Anmning claimant is not required to file a notice
prior to undertaking the activities identified at 43
CFR 83802 .1-2. The Departnent of the Interior and
Rel at ed Agenci es Appropriations Act for Hscal Year
1993, Pub. L. No. 102-381, 106 Sat. 1374 (1992),
however, required mning clainants to fileavalid
notice or obtain an approved plan of operations in
order to obtain an exenption fromrental fees.

APPEARANCES  David Paquin, Santee, Galifornia, pro se.
(PN ON BY ADM N STRATI VE JUDCGE | RWN

Cavi d Paqui n has appeal ed, on behal f of hinself and other claim
owers, 1/ three Decisions by the California Sate Gfice, Bureau of Land
Managerrent (BLNV), dated August 23, 1994, declaring a total of 14 |ode
mni ng cl ai ns abandoned and void for failure to pay annual rental fees of
$100 per year for the 1993 and 1994 assessnent years, or obtain a snall
mner exenption, by August 31, 1993, as required by the Departnent of the
Interior and Rel at ed Agencies Appropriations Act for Hscal Year 1993.

1/ David Paquin is the father of Dennis and Ron Paquin and is entitled to
represent nenbers of his famly on appeal. 43 CF.R 8§ 1.3(b)(3)(i).

142 | BLA 40

WAW Ver si on



| BLA 94-889

e Decision addresses the Slver HII No. | (CAMC 64403), the S| ver

HIl No. 11l (CAMC 64405), and the Lost Gold No. |1 (CAMC 64409) | ode
mning clains, for which Ron Paquin filed a certificate of exenption on
August 30, 1993. It notes that the Appropriations Act required a claimto
be under a valid notice or plan of operations to qualify for an exenption
and that 43 CF. R § 3833.1-6(a)(4) (1993) al so provides that a clai mshall
be under a notice or approved plan of operations. The Decision al so notes
that on January 20, 1993, BLMhad deni ed approval of a plan of operations
for the clains and that this Board affirned its Deci sion on March 25, 1994.
Dave Paquin, 129 IBLA 76, 80 (1994). Fi nding that the clains were not

hel d under a notice or valid plan of operations, BLMconcl uded that "it
appears that the clainant has failed to qualify for an exenption from
paynent of rental fees (small miner exenption) for the 1993 and 1994
assessnent years." (Decision at 2.) Because rental fees were not paid for
the clains, BLMdecl ared them abandoned and voi d.

The second Deci sion addresses the Slver HII No. 1l (CAMC 64404), the
Slver HIl Nos. IV and V (CAMC 64406 and CAMC 64407), the Lost Gold No. |
(CAMC 64408), the Lost Gld Nos. |11 and IV (CAMC 67117 and CAMC 67118),
the Slver HIl No. M (CAMC 67119), and the Slver HIl No. M1l (CAMC
107539) lode mning clains. The record shows that on August 30, 1993, Dave
Paquin filed a certificate of exenption for the clains, except the S| ver
HIl No. V. The certificate also included the Slver HIl No. I X (CAMC
67121, originally the D& W and the Horseshoe No. | (CAMC 64410) for which
he paid mning claimrental fees. Like the first Decision, the second
points out that BLMs Decisi on denying approval of a plan of operations was
uphel d by the Board, and it did not appear that the clains qualified for an
exenption. Because rental fees were not paid for the eight clains, BLM
decl ared t hem abandoned and voi d.

The third Decision addresses the Slver HII No. Il (CAVC 64404) (al so
subj ect to the second Decision), the Slver HIl No. M1 (CAMC 67120), the
Horseshoe Nos. 11 and 1V (CAMC 107537 and CAMC 107538), and the S| ver
HIl No. MI1 (CAMC 107539) (al so subject to the second Decision) | ode
mning clains. Q1 August 30, 1993, Dennis Paquin filed a certificate of
exenption for themand al so for the Slver HIl No. V. Like the others,
the Decision notes that denial of approval for a plan of operations had
been uphel d by the Board, and it did not appear the clains qualified for an
exenption. Because rental fees were not paid for the five clains, BLM
decl ared t hem abandoned and voi d.

As noted above, the record contains Certifications of Exenption from
Paynent of Rental Fee that Paquin filed wth the Galifornia Sate Gfi ce,
BLM on August 30, 1993 (Form3830-1) for the Slver HII Il and ot her
clains. In response to the requirenent on the formto enter "[t]he ten or
fewer mning clains |isted bel ow are operated under a Notice, P an of
(perations, Special Wse Permt or other Sate or local permt, as described
inthe regulations at 43 (FR 3833.1-6, issued by," Paquin entered: "H
Gentro Resource Area BLM  Renewed mini nal expl orati on plan while waiting
on
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access appeal (CA943.3) (RW CA 067.20) (I1BLA 93-286) CAMC 64403 3802." In
response to these certifications, the Gallifornia Sate dfice issued a
Notice to Paquin on July 27, 1994, entitled "Additional |nfornation

Request ed” stating:

As submitted, the certificate listed a proposed mning plan
issued by the H Centro office of the Bureau of Land Managenent .
BLM had deni ed approval of the plan and, at the tine the
certificate was submtted, the matter was on appeal at the
Interior Board of Land Appeal s (1 BLA) under Docket Nunber 93-286.
h March 25, 1994, the IBLA affirnmed BLMs deci si on denyi ng t he
mning plan (129 | BLA 76).

In order for you to qualify for the exenption, the original
certification of exenption formnust be filed in this office
wthin 30 days fromthe receipt of this Notice. The
certification nust nane a valid Notice or A an of (perations or
permt. In addition, the serial nunber(s) assigned to the
notice, approved A an of (perations, or Permt nust al so be
i ncl uded on the application.

(Notice at 1-2.) The BLMreturned the original certificates "in order for
[ Paquin] to include additional information."

The BLMdid not wait for Paquin to reply to the July 27, 1994, Notice,
however, and issued its Decisions concerning the clainsg on August 23, 1994.

Paqui n responded to the Decisions by witing to the Gdifornia Sate
Gfice on August 27, 1994. He noted that he had prepared a response to the
July 27, 1994, Notice ready to mail and that BLMs Decisions "real |y
confused the issue nore." In the response he had prepared, Paquin states:

[We did not knowat the tine that we filed the appeal that it
woul d take so long to get an answer nor that we woul d need an
approved plan to hold the clains for the next year. V¢ expected
to go in by backpack and do the assessnent work by hand as we
have had to do for nany years. * * * \Wen M. Koski at H Centro
BLMrefused our appeal he stated to contact M. Park at his
office. W net wth R chard park [and] di scussed a program of
continued sanpl ing and chemcal testing and el ectroni c nappi ng,
whi ch was agreed to and he was to send us a letter of
authorization. However this letter did not cone; instead, |
received a notice fromM. Koski that we could not do a plan
anendnent as | ong as the appeal was pending and to contact M.
Park again. So on our next trip over to the clains we stopped at
the H Centro BLMagai n[,] asked M. Park why? and that we needed
it to do our assessnent work. There were a coupl e of bl eep

bl eeps and he went to a back roomand there was a comment that "I
guess that's another one that got intercepted’ he cane back out
and
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said he would give us a note on his card until they coul d get
another letter out. * * * Wth this in hand we di d consi derabl e
chemical and el ectronic sanpling during Nov. and Dec. 93 and
Jan., Feb., and Mar., of 94 and still no letter * * *,

In his August 27, 1994, letter Paquin states that the H Centro BLM
office "wll not * * * authorize a plan of operations and refuses to
respond to a notice * * * in VWA [w | derness study area] 356" but that BLM
personnel had inforned himthat the other clainants coul d perform
assessnent work under 43 CF. R 8§ 3802.1-2. He provides a copy of an
August 3, 1993, letter fromRon Paquin to the H Gentro of fice concerni ng
the Slver HIl Nos. | and Il and the Lost Gld No. Il mining clains,
"requesting consideration of a notice to hold on the above mneral clains
as provided by 43 GFR 4302.0-6 [sic] and 3802.1-2 (&) (b) and (d)" and "a
statement and a nunber for our records.” The August 3, 1993, letter
states: "It is our understanding that this does not require a plan of
operations in a VA" He also provides an August 11, 1993, letter fromG
Ben Koski, Area Manager at H Centro, to Dave Paqui n acknow edgi ng recei pt
"of anotice of intent to hold that you sent to the Sate Gfice" for the
sane mning clains. Koski's August 11, 1993, letter states that
"infornmation regarding the 'Rental Fee' for the years 1993 and 1994" was
encl osed and that questions could be directed to Rchard Park at BLM In
his August 27, 1994, letter Paqui n asks:

Is this [August 11, 1993, letter] the notice [ Ron Paqui n] needs
to conpl ete his exenption requirenents? If so pl ease advi se us;
if not[,] what notice is[,] because |'msure you know as wel | as
| dothat it is inpossible to get a plan of operations approved
inaVWA |If thisisthe valid notice that we need, | believe H
Gentro BLMhas wthheld and failed to respond to our
correspondence requesting a notice to proceed wth the only
activities allowed in a VA

Paqui n provi des a copy of the note Park wote on the back of his
busi ness card. Dated Novenber 1, 1993, it states: "Dave, Fon, Dennis
Paquin. Duplicate letters being sent to allow continuation of exploratory
nondi sturbi ng work to continue from'90, '91, '92 Rchard R Park." In
addition, Paquin contends that, on another occasion, he was told by an
enpl oyee in the H CGentro office that it did not process notices but that
"[We either send those to Sacranento or throwthemin [the] waste can.”
Fnally, ina statenent of reasons submtted to the Board, Paquin rai ses a
nunber of questions about the regulations at 43 CF. R Subpart 3802
governing plans of operations for mning clains wthin a VA

The Departnent of the Interior and Rel ated Agenci es Appropriations Act
for Hscal Year 1993 required that

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work
requi renents
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contained in the Mning Law of 1872 (30 US C 28-28e), and the
filing requirenents contained in section 314 (a) and (c) of the
Federal Land Policy and Managenent Act of 1976 (FLPMY (43 US C
1744 (a) and (c)), each claimant shall, except as provi ded
otherwise by this Act, pay a claimrental fee of $100 to the
Secretary of the Interior or his designee on or before August 31,
1993 in order for the clainmant to hol d such unpatented mning
claam mll or tunnel site for the assessnent year ending at noon
on Septenber 1, 1993 * * *,

Pub. L. No. 102-381, 106 Sat. 1374, 1378 (1992). A substantially
identical provision required mneral clainants to al so pay by August 31,
1993, a $100 rental fee to hold an unpatented mning claim mll or tunnel
site during the assessnent year begi nning Septenber 1, 1993. 1d. The
legislation provided that "failure to nake the annual paynent of the claim
rental fee as required by this Act shall conclusively constitute an
abandonnent of the unpatented mning claim mll or tunnel site by the
clanant * * *." 1d. at 1379.

The Act, however, created an exenption for a mneral clainmant wth 10
or fewer clains who was either pr oduci ng between $1, 500 and $800, 000 i n
gross revenues per year or was "performng exploration work to discl ose,
expose, or otherw se nake known possi bl e vaI uabl e mneralization * * *
under a valid notice or plan of operation” and had fewer than 10 acres of
unrecl al ned surface. 1d. at 1378 (enphasis supplied). Such a cla nant
could "elect to either pay the claimrental fee for such year or in lieu
t hereof do assessnent work required by the Mning Law of 1872," neet the
requirenents of 43 US C 8§ 1744(a) and (c) (1994), "and certify t he
perfornance of such assessnent work to the Secretary by August 31, 1993."
Id. The sane exenption was al |l owed for the 1993-94 assessnent year. 1d.
at 1378- 79.

Snlar tothe statute, the regul ations promul gated by BLMreqw red
that, to qualify for an exenption, mning clains were to be under "[o] ne or
nore Notices or approved H ans of (perations pursuant to subparts 3802 or
3809 of thistitle,”™ a notice or plan of operations filed wth the National
Park Service or the Forest Service, a special use permit fromanot her
Federal agency, or a reclamation permt if the surface estate is not
Federal land. 43 CF R 8§ 3833.1-6(a)(4) (1993). An exenption application
was required to provide "[t]he serial nunber(s) or other designation(s)
assigned by the Federal |and managenent agency to the Notice(s), P an(s) of
(perations, special use permts,” or the nunber assigned by a state or
local agency. 1d. § 3833.1-7(d)(1).

[1] Title 43 CF. R Subpart 3809 allows an operator on a mning clam
which is not wthin an area subject to wlderness reviewand who w Il not
disturb nore than 5 acres during a cal endar year to sinply "notify the
authori zed officer in the Ostrict office of the Bureau of Land Managenent
having jurisdiction over the land in which the clainfs) or project areais
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located.” 1d. 8§ 3809.1-3(a). The notice is to provide specific

i nformation about the operation, but approval is not required. 1d. 88§
3809. 1-3(b) and (c). In contrast, Subpart 3802 applies to mning g cl ai ns
wthina VWA requiring an approved plan of operations prior to undertaking
specified mning operations on | ands under wilderness review |d. 8§
3802.0-7, 3802.1-1. Qher mning related acti VI ties may be under t aken
wthout fili ng a pl an of oper atl ons i ncl udi ng "occasi onal | y renovi ng
mneral sanpl es or speci nens” [n]aki ng geol ogi cal, radi onetric,
geochemical , geophysical or ot her tests and neasurenents * * *." |d. §
3802.1-2(a) and (d). Neither the regul ations nor the Appropri ations Act
require amning claimant to file a notice prior to undertaking the
activities identified in 43 CF. R § 3802.1-2. The Act, however, as well
as the regulations inplenenting it, require a valid notice or an approved
plan of operations in order to obtain an exenption fromrental fees. See
43 CF.R 88 3833.1-6(a)(4)(i); 3833.1-7(d)(1); see also 58 Fed. Reg. 38191
(July 15, 1993) ("Qre comment asked whet her miners whose nini ng activity is
not at the plan or notice level can be eligible for the snal | mner
exenption. The answer is no because, as stipulated in this section
[3833.1-6] and the Act, the activity nust be at plan or notice |evel as
defined by the surface nanagi ng agency.") Athough it is regrettable BLM
did not clearly communi cate to the Paquins that the only way they coul d
naintain their clains in the V& absent an approved pl an of operations,
was to pay the required rental fees, BLMs decisions hol ding the clai ns
void for failure to pay the fees or obtain an exenpti on by August 31, 1993,
are correct.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R § 4.1, the August 23,
1994, Decisions of the Galifornia Sate Gfice are affirned.

WIlT A lrwn
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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